Company Directors Should be Well Regulated

Josef Busuttil

The relative ease with which lim-
ited liability companies may be set
up in Malta has made the protec-
tion of limited liability accessible to
alarge number of people. In reality,
they may be unable or unprepared
to assume the duties and respons-
ibilities expected from company di-
rectors, fail o exercise adequate
management skills, and lack proper
regard to the financial interests of
the company's creditors.

Limited liability should strictly
serve as a legitimate stimulus to
generating entrepreneurial activ-
ity and in order to protect business
people from their honest com-
mercial mistakes and failures. But
unfortunately, it is being abused
by some of the directors of compa-
nies who deliberately or recklessly

cause their companies to run up
unsustainable debts through over-
trading, lack of planning or even
fraudulent objectives.

These insolvent companies will
consequentially end up in a liqui-
dation process and finally be
struck off the Company Registry.
The net result is losses of thou-
sands, and in some cases millions,
of euro to unsecured creditors.

If we truly expect transparency
and honesty in the local business
environment, companies and
company directors should be well
regulated. I strongly believe that
a person who wants to assume
the role of a company director (ir-
respective of the size, industry
sector and type of company),
should apply for some sort of 'li-
cence’, which would be obtained
only after rigorous due diligence
and training.

‘Limited liability... is being abused by
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companies (o run up unsustainable
debts through overtrading”

This due diligence should in-
clude the past involvement/s and
any history related to the person's
business/trade experience, while
training is necessary to make sure
that the prospective company di-
rector is skilled and competent
enough to assume this role. I don't
expect that a director should read
an MBA programme, but every di-
rector should be aware of the very
basic skills in doing business.

Does it make sense for every
company director to be familiar

with pertinent business legis-

lation and skilled in good busi-
ness practices?

Should every company director
know his or her obligations and
responsibilities as articulated in
the Companies Act?

Should every company director
know the proper employment
process and the obligations and

responsibilities towards his/her
employees, emanating from Em-
ployment Law?

Should every company director
know his responsibilities and ob-
ligations vis-a-vis VAT and taxleg-
islation?

Should every company director
know his/her obligations and re-
sponsibilities with regard to data
protection legislation?

Should every company director
be aware of some basic business
ethics, fair trading and competi-
tion in order to have a better busi-
ness environment for the benefit
of our economy at large?

One of the main concerns in
doing business in today's business
world is customers’ payment de-
faults, extending credit, late pay-
ments and bad debts, which can
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Importance of appropriate gearing

Continued from page 5

have serious consequences on the
local business environment and
the economy.

The Maltese business environment
lacks the necessary skills and aware-
ness of the importance of maintaining
appropriate gearing in order to sus-
tain sound cash flow, which is
the lifeblood of any business. Very
often, Maltese trade creditors are
being faced with customers who
overtrade and who do not request
and utilise credit responsibly. Hence,
a company director should be well
skilled in how to grant and manage
credit to ensure sound cash flow and
secure profitable sales. The way for-
ward would be an obligatory basic
business training programme.

What about directors who lack
the required skills, integrity or
honesty in their commercial deal-
ings? Are these directors manag-
ing other companies - or, even
worse, continuing to occupy the
role of directors in them? Are
these directors establishing new
companies of their own, hiding
behind different company names?

The Maltese Companies Act
contemplates the disqualification
of directors or company secre-
taries to combat this commercial
abuse. The disqualification of di-
rectors aims at preventing new
companies being deliberately es-
tablished to avoid the debts of in-

solvent  predecessors,  thus
maintaining the integrity of the
business environment.

This act clearly states that upon
an application of the Attorney
General or the Registrar of Com-
panies, the court may issue a dis-
qualification order against any
person if it is satisfied

“that such personis or has been
a director of a company which at
any time has become insolvent,
whether while he was a director or
subsequently; and that his con-
ductas a director of that company,
either taken alone or taken to-
gether with his conduct as a direc-
tor of any other company or
companies, makes him unfit to be
involved in the management of
a company.”

The law also stipulates that a
disqualification order is an order
whereby a person shall not, with-
out the leave of the court, be

“a director or company secre-
tary of a company; or

a liquidator or provisional ad-
ministrator of a company; or

a special manager of the estate
or business of a company; or

concerned in any way, whether
directly or indirectly, or take part
in the promotion, formation or
management of a company, for a
specified period beginning with
the date of the order.”

Additionally, any person who,
while being subject to a disquali-
fication order, acts in contraven-
don of it, shall be guilty of an
offence and liable on conviction to
afine or imprisonment or to both.

Knowing this piece of legislation
is in place is one thing, but is there
the appropriate enforcement sys-
tem to protect the local market and
to deter improper conduct in the
management of limited compa-
nies? If such a system exists, is it
effective and efficientdy imple-
mented? Are all the directors of in-
solvent companies actually being

“Is there the right
enforcement system
to protect the

local market and
deter improper
conduct?”

reported and investigated? Are lig-
uidators giving the necessary infor-
mation to the Registrar, so that an
application would be made in
court? Are the creditors of insolvent
companies being asked to produce
the necessary documents for inves-
tigation purposes?

In the UK, a Disqualification Unit
within the Department of Trade and
Industry operates with success. In-
solvency practitioners in the UK
have a statutory duty to report any
directors of a failed company who
they believe to be unfit. Although it

is not easy to prove ‘unfimess’ and
bringup a case, according to the UK
government figures there have been
an average of 1,195 disqualifications
ayear.

The common criteria used to
determine whether a director is
unfitare
» continuing to trade at the time
when the company was insolvent;
» failure to keep proper account-
ing records;

x failure to prepare and file ac-
counts or make returns to Compa-
nies House as required;

» failure to submit or pay over to
the Crown any tax which may
be due.

The unit decides whether or not
there exists a prima facie case of
unfimess that justifies a case being
brought. Once the court orders a
disqualification, the UK Registrar
of Companies is notified of the
order, and the information is put
onto the Register of Disqualified
Directors, which is open to the
public for inspection and is also
posted online.

It is time local authorities give
adequate thought to ways of effec-
tively enforcing this legislation. Ef-

ficient means should be deve-
loped by which the commercial
public, companies’ liquidators
and possibly auditors, who are in
direct contact with these insolvent
companies and their respective
directors, can report these people
to the authorities.

It is also time that the paolice or
the Registrar of Companies develop
a team of forensic accountants.
This team is needed to investigate
insolvent companies and to take
the necessary legal action against
directors who have contributed to
the collapse by their negligence,
misconduct or misappropriation of
company assets, (o the detriment of
their creditors.

A director disqualification
tribunal should also be consid-
ered to hear all applications
for disqualification on the
grounds of unfitness. Besides of-
fering a fairer trial and better ac-
cess (o justice, a tribunal would
also serve to promote the policy
behind the legislation.

I'would also refer to the number
of local registered companies
which are not filing their accounts
as obliged by law. Comparing
once again our scenario with that
of the UK, there are financial
penalties for late filing and the
penaliies are doubled if a com-
pany files accounts late in two
consecutive years. Ultimately, a
company can be struck off the
public record. Additionally, fail-
ure to file annual returns or ac-
counts is a criminal offence which
can result in directors being fined
personally in the criminal courts.

The honest directors of various
Maltese companies need the legal
protection their compeiitors in
other countries already enjoy - to
secure better business practice in
the local economy and to enhance
profitability. Itis all well and good
to enact legislation to help our
economy improve, but whatis the
use of having legislation in place
without implementing it with a
proper enforcement system?

Josef Busuttil is the director
general of the Malta Association of
Credit Management.

\\\\’w.nlﬂcm.urg.m(



